I. INTRODUCTION
Legal education reform has reached the first year of law school. After the Carnegie Report appeared advocating more experiential education, 1 law schools began to add more skills courses in the second and third years of law school. For example, Washington and Law made its entire third year experiential. 2 However, initially, . The Carnegie Report, which criticized traditional legal education, designated three "apprenticeships" for educating today's lawyers: 1) the "cognitive apprenticeship," which focuses on expert knowledge and modes of thinking, 2) the "apprenticeship of practice," which educates students in "the forms of expert practice shared by competent practitioners," and 3) the "apprenticeship of identity and purpose," which "introduces students to the purposes and attitudes that are guided by the values for which the professional community is responsible." Id. at 28. The Report argued that traditional legal education did a good job teaching the first apprenticeship, but not the other two. Recently, this has begun to change with law schools reforming their first-year curriculums. For example, the University of Tennessee started a first-year curriculum in the fall of 2016 that added practical training, more legal writing, and career planning to the traditional curriculum. 3 Elon Law has similarly reformed its first year. 4 Reform of the first year of law school is vital because it lays the foundation for the second and third years, as well as legal practice. It is not enough to add a few skills courses to the second and third years and think that will solve the problems in legal education. 5 This is like putting a band-aid on a major slash. As Dean Bierman of Elon Law School has insisted, "first-year law students need to experience how legal theory is applied in practice." 6 Of course, changes to the first year must be done properly, following the latest research in how students learn. 7 You cannot just whiteboard/2013/01/biggest-legal-education-story-of-2013.html.
3. UTennessee Revamps First Year Curriculum, PRELAW (2016), www.natio naljurist.com/content/utennessee-revamps-first-year-curriculum.
The changes we've implemented bring the innovative teaching approaches we already use in our upper-level courses to all first-year students,' said Paula Schaefer, associate professor of law and chair of the college's 1L curriculum task force. 'By integrating simulations into our 1L curriculum, our students will learn the law as they use it to solve client problems.' Experience-focused opportunities will be available through courses in civil procedure and torts and a lab course in transactional lawyering. Plus, the college's introductory criminal law and legal process courses will connect and reinforce theoretical concepts in a more active, writing-focused experience. PRELAW (2016) , www.nationaljurist.com/content/how-design-experi ence-based-future-legal-education.
Id.

Luke Bierman, How to Design an Experience-Based Future for Legal Education,
At Elon Law we undertook a comprehensive review and analysis of our whole educational program, which led to an ambitious redesign of our curriculum for the 21st century student. Experiential education is now part of the foundation and fabric of Elon Law, providing every student with first-year labs, attorney mentors, team-based legal problem solving for real-world organizations, bridge-to-practice courses, leadership training, four-member advising teams and full-time residencies in practice.
Id.
5. See generally THE CARNEGIE REPORT, supra note 1. 6. Id. add a few skills experiences to the first year and hope that will work. The first year must start with the basics so that students are ready to solve more advanced problems. In other words, the first year must emphasis the legal reasoning process, how it is applied, and simple problem solving. As Dean Bierman has declared, "From students' very first day in law school until their very last, experiential components must be seamlessly integrated and strategically sequenced with academic courses." 8 An important part of reforming the first year is to adopt text books that have been written with the new purpose of the first year in mind and that are based on general learning theory. This article discusses the lessons I learned about writing texts for first-year students from writing an experiential torts text, A Companion to Torts: Think Like a Torts Lawyer (2015) . The keys to writing a firstyear text are to 1) starting the students out slowly and explicitly, 2) breaking legal reasoning, thinking like a lawyer, into its essential parts-deductive reasoning, reasoning by analogy, distinguishing, synthesis, and policy-based reasoning-and having students do exercises in each of these types of legal reasoning, 3) teaching students how to apply law to facts, and 4) having students solve increasingly harder problems using these skills.
Having students do exercises is particularly important. Students need many exercises in a skill to master that skill, and some skills are part of more complicated ones, which is especially true of legal analysis. 9 In addition, exercises give students selfformative assessment, which helps them understand what they are learning and not learning. Finally, students learn problem- SMART TEACHING 95 (2010) ("For students to develop mastery within a domain, they need to develop a set of key component skills, practice them to the point where they can be combined fluently and used with a fair degree of automaticity, and know when and where to apply them appropriately.").
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The John Marshall Law Review [50:713 solving by doing many problems over an extended period, while making mistakes and learning from those mistakes. 10 Parts II through IV of this paper will present the theoretical basis for the exercises I used in my torts text. 11 Part II will discuss the neurobiology of learning, which must be the foundation for any effective approach to education. Part III will examine the effectiveness of particular learning techniques in relation to the neurobiology of learning. Part IV will lay out "Bloom's Taxonomy," a description of the six stages of cognitive learning. Parts V and VI will then present how I wrote my torts text, based on the theory of the first half. Part V will discuss how to organize the text. Part VI will give the types of exercises that should be included in such a book. These exercises comprise retrieval exercises, issue-spotting exercises, legal reasoning exercises on rule-based reasoning, analogical reasoning, distinguishing cases, rule synthesis, and policy-based reasoning, reflection exercises, metacognitive exercises, professionalism and professional identity exercises, and extended problem-solving exercises.
II. THE NEUROBIOLOGY OF LEARNING
Any effective approach to learning must be based on how the brain works. 12 The brain is the result of both nature and nurture: "macro-architecture of the brain is genetic, but the microarchitecture is environmental." 13 The brain is prewired in how it receives input and how it reacts to that input. 14 12. A group of educational researchers have declared, "any conversation about effective teaching must begin with a consideration of how students learn." AMBROSE, supra note 9, at 1. These authors continued, "We finally have the makings of a research-based theory of how people learn that is educationally relevant (that is, the science of learning) and a set of evidence-based principles for how to help people learn that is grounded in cognitive theory (that is, the science of instruction)." Id. at xiii. Another set of researchers has asserted, "People generally are going about learning the wrong ways." PETER C. BROWN ET.AL., MAKE IT STICK: THE SCIENCE OF SUCCESSFUL LEARNING ix (2014).
This section is partially based on material from Chapter Two of my book, DEVELOPING YOUR PROFESSIONAL IDENTITY: CREATING YOUR INNER LAWYER (2015).
13. AMBROSE, supra note 9, at 10; see also BROWN, supra note 12, at 168. "[T]he architecture and gross structure of the brain appear to be substantially determined by genes but the fine structure of neural networks appears to be shaped by experience and to be capable of substantial modification." Id.
14. DUANE F. SHELL ET.AL., THE UNIFIED LEARNING MODEL: HOW MOTIVATIONAL, COGNITIVE, AND NEUROBIOLOGICAL SCIENCES INFORM BEST TEACHING PRACTICES 10 (2010).
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experience affects the brain on the micro-level by neural firing. 15 In other words, genetics provides the framework, experience the details. Learning is the details. Thinking, learning, memory, and perception are physical processes in the brain. 16 One can succinctly describe how these processes work: "Brain cells [neurons] fire in patterns." 17 This process is both electrical and neurochemical. Neurons work by passing on electrical charges to other neurons that are connected to them by synapses. 18 The firing neuron sends a chemical signal called a neurotransmitter across the synaptic gap to other neurons. 19 These signals either excite the neurons by increasing their electrical activity causing them to fire or inhibiting their activity. 20 Neurons interact to create complex representations, concepts, and processes. 21 Based on the above, "learning is a relatively permanent change in a neuron." 22 Because neurons are changed by activity, "learning occurs when the firing ability of a neuron is changed." 23 Similarly, the synapses change with each firing, and linked neurons firing together strengthen the synapses. 24 Importantly for learning, activity causes neurons to grow or die and creates and eliminates neural connections. 25 In addition, practice gradually thickens the 15. Id. 16. PAUL THAGARD, THE BRAIN AND THE MEANING OF LIFE 42-66 (2010). The brain has two main functions: 1) "to take in and save information about the world from the senses," and 2) "produce motor outputs that generate functional behaviors in the world."; see also SHELL, supra note 14, at 8-9. The parts of the brain associated with learning are located mainly in the cortex. 27 There are two types of memory: long-term memory and working memory. When humans learn something, it becomes knowledge stored in the brain in long-term memory consisting of the firing potentials and interconnections of neurons. 28 Professor Duane Shell, an educational cognitive psychologist, and his colleagues define knowledge as: "Knowledge is everything we know. It not only means facts and concepts, but also problem-solving skills, motor behaviors, and thinking processes." 29 In other words, it includes procedural knowledge. 30 They continue: "Knowledge . . . is entirely the result of the micro-architecture of the brain . . . It is due to neural patterns in that region having been strengthened and weakened in ways that correspond to learning algebra, calculus, etc. The strengthening and weakening of neurons is learning. Thus, the micro-architecture of the brain and as a result, virtually all of our knowledge is the result of learning." 31 Developing an excellent long-term memory is important because humans need knowledge--background information--to solve problems. 32 People cannot develop skills unless they possess knowledge to use with those skills. 33 Moreover, background knowledge provides context. Factual knowledge in long-term memory also facilitates "chunking," which will be discussed later. 34 Working memory is both the key to learning and its bottle neck. 35 Working memory has two functions-temporary storage and processing of information. 36 The senses receive a great deal of input, which is aggregated into sensory output and sent to the working 26 memory. 37 However, the working memory cannot handle all this sensory input, so one of its roles is "attention"-to process some of this input and ignore other parts. 38 Attended memory activates neurons in a temporary memory area, which "creates a neural representation of the sensory input in working memory." 39 Working memory has only about four slots. 40 However, these slots can hold from single letter to complex chunks (schemas), 41 which are an aggregation of single, related bits of knowledge. 42 From a neurobiological viewpoint, chunks are neurons connected by synapses.
Working memory is devoted to a task when slots are available for input and attention or processing is directed to the slot. 43 Attention directs sensory input, and it prevents a temporary memory from being erased. 44 Humans can focus attention, and this mainly depends on concentration. 45 Storage is the "process of turning a specific [sensory] input into a permanent trace" in the long-term memory. 46 "Long-term potentiation" preserves this input for a few hours. 47 "If the neural pattern does not decay, it activates a neural pattern in the cortical region that produces a permanent memory trace of the original input." 48 When a trace is the same as a neural pattern already in long-term memory, the pattern is fired, and it is strengthened in the long-term memory. 49 If this happens frequently, the pattern is further strengthened, and working memory recognizes it more quickly--called retrieval. 50 To become a permanent memory, a pattern needs to be retrieved again and again. 51 repetition is essential to learning because it affects long-term memory and the connections within long-term memory. 52 Retrieval of knowledge requires cues. 53 Cues are associated with specific knowledge, and they help the brain recall the knowledge later. Practicing and applying what you've learned generates cues, as does relating knowledge to what we already know. 54 When two sensory inputs are in working memory together then stored in long-term memory, the two inputs will form a neural pattern. When one of the inputs is retrieved, it fires the neuron of the other one because the neurons are chained together, also known as matching. 55 This function also occurs when more than two inputs are involved in the pattern. 56 The fact that this can continue infinitely allows our brains to build knowledge of concepts and objects. 57 In other words, because patterns are connected by the chaining of neurons, matching a part of a chain activates the entire chain. 58 This us called pattern matching. Thus, with the help of long-term memory and chunking, working memory can process a great quantity of knowledge. 59 For example, human brains store the appearance, taste, and odor of an apple together. 60 Consequently, when a person sees an apple, she can also link to its smell and taste in a single slot. 61 In sum, "learning is about connections." 62 Connections provide organization of knowledge. 63 Experts have many connections between nodes, while novices have few connections. 64 Motivation affects working memory. 65 Just because working memory slots are available does not mean they are being used. 66 Working memory is substantially connected to and receives input from the emotions. 67 1. Learning is a product of working memory allocation.
2. Working memory's capacity for allocation is affected by prior knowledge.
3. Working memory allocation is directed by motivation. 69 They then set out five rules of learning:
1. New learning requires attention.
Learning requires repetition. 70
3. Learning is about connections.
4. Some learning is effortless; some requires effort. 71 5. Learning is learning.
In sum, learning occurs when teachers help students active the learning neural mechanisms in their brains. 72 
III. THE EFFECTIVENESS OF SPECIFIC LEARNING TECHNIQUES
Active learning is the most important technique to help students learn, retain material, and use that material. As Peter Brown and his colleagues averred in the best-selling book Make it Stick, "It is better to solve a problem than memorize a solution." 73 Learning is not a passive activity, but it is one in which students must participate. Memorization by itself is superficial learning; one must use the facts to truly learn. Active learning strategies also help students absorb complex material better than passive ones because active learning involves students in manipulating and processing information. 74 68. Id. "If you don't pay attention to something, you can't learn it!" WILLINGHAM, supra note 28, at 55; SHELL, supra note 14, at 14. Several researchers recently published a comprehensive study on active learning in STEM, Science, Technology, Engineering and Mathematics, training. 75 They concluded that active learning had a significant impact on student performance. 76 According to Scott Freeman, one of the authors of the study, "The impact of these data should be like the Surgeon General's report on 'Smoking and Health' in 1964-they should put to rest any debate about whether active learning is more effective than lecturing." 77 Researchers have extensively studied the effectiveness of specific active learning techniques. 78 One study rated the effectiveness of ten types of self-study techniques commonly used by students. 79 They found that practice testing and distributed practice received high utility assessments, elaborative interrogation, selfexplanation, and interleaved practice received moderate utility assessments, and five techniques had low utility assessments: summarization, highlighting, the keyword mnemonic, imagery use for text learning, and rereading. 80 86 With distributive practice, students spread learning of a particular item over time. 87 Spacing learning aids retention much more than massing learning, such as cramming. 88 When students try to cram learning into a short time, retention suffers because such learning does not involve retrieval and is too easy. 89 Moreover, "embedding new learning in long-term memory requires a process of consolidation, in which memory traces (the brain's representations of the new learning) are strengthened, given meaning, and connected to prior knowledge-a process that unfolds over hours and may take several days." 90 Elaborative effective because it causes the learner to draw on prior knowledge to generate an explanation for a fact or concept. 92 This activates preexisting schema in the mind, which helps organize the new information by processing similarities and differences between the new and old material. 93 Relating new information to prior knowledge strengthens the retention of the new information and creates more connections among items stored in long-term knowledge, which helps retention and retrieval. 94 Self-explanation is "[e]xplaining how new information is related to known information, or explaining steps taken during problem solving." 95 Self-explanation requires students to explain their learning process. 96 Self-explanation improves learning by relating new learning to old learning. 97 In other words, it creates new connections among neurons.
Interleaved practice, the opposite of blocked learning, involves covering different material or doing different kinds of learning in the same session. 98 For example, a student could study torts, then property, then come back to torts. Interleaving is effective because it is difficult; it requires effortful learning. 99 In addition, it helps students develop their problem-solving skills because they can see the proper approach for different fields and compare them. 100 In other words, interleaved learning helps students develop the ability to use knowledge and skills in new contexts, which is called transfer. 101 This also requires students to retrieve information from long-term memory, thus enhancing long-term memory. 102 Scholars have tested additional learning techniques. Varied practice, learning knowledge or a skill in different ways, helps transfer learning from one context to another because different types of learning use different parts of the brain. 103 Moreover, 63 . Teachers "must design lessons that will ensure that students are thinking about the meaning of the material." Id.
92. Dunlosky, supra note 79, at 8. "For example, if they learn that it takes Neptune longer than Mars to revolve around the sun, they should ask themselves why this is the case. By trying to answer the 'why' question, the students have to think the issue through to understand it and then they will remember it better." Roediger & Pyc, supra note 78, at 246. "varied practice helps learners build a broad schema, an ability to assess changing conditions, and adjust responses to fit." 104 Another effective learning method is deliberate practice, or focused practice, which is goal-directed and involves gradually doing harder and harder things. 105 With deliberate practice, students are working on the details of an area, such as when a violinist concentrates on the interpretation of a passage. 106 Deliberate practice must 1) be designed to specifically improve performance, 2) include repetition, 3) involve continuous feedback, and 4) be highly demanding mentally. 107 It forces learners to go beyond their comfort zones so that they can master a thing that is initially beyond their grasp. 108 This is how an average violinist becomes a superior one, and it will work, too, for law students. Finally, cognitive scientists have shown that rereading and text highlighting are not as effective study techniques as those discussed above. 109 However, reading while self-explaining, reflecting, and questioning is a very effective technique for learning. 110 
IV. BLOOM'S TAXONOMY
The revised "Bloom's Taxonomy," a seminal description of the six stages of cognitive thinking, is consistent with the neurobiology of learning presented above. 111 Bloom's shows how people learn; it is the roadmap of learning. 112 Students need to be proficient in all stages of the taxonomy to be effective lawyers. My torts text provides interleaving and spacing in three ways. First, the exercises are subject matter cumulative, requiring students to draw on knowledge learned in earlier chapters in later ones. Second, several chapters include review exercises, which reinforce knowledge from previous chapters. Finally, my text uses the types of exercises presented below throughout the chapters, interleaving and spacing the cognitive skills being learned.
Lastly, I start out with simpler exercises and work up to more complicated ones so that the students wouldn't be overwhelmed at the beginning. 116 Because of interleaving, I drill several stages of Bloom's Taxonomy in each chapter.
VI. KINDS OF EXERCISES
I created the following types of exercises using the most effective learning techniques from the above to develop all stages of the Bloom taxonomy. I developed a wide-variety of exercises to help long-term memory, create connections among ideas, perfect skills, and produce domain transfer.
A. Retrieval Exercises
Retrieval exercises, a type of self-testing, require students to retrieve knowledge from long-term memory. As stated above, a strong long-term memory is important because it provides knowledge and is key to problem-solving. For example, studies have shown that the key difference among chess masters is long-term 
B. Issue-Spotting Exercises
Issue spotting is the foundational skill for first-year law students because it helps them identify "the meaningful features of the problem." 122 While traditional Socratic classes do teach issue spotting, many students struggle with this skill because they must learn it within long cases. Having short issue-spotting exercises would help many law students become proficient with this skill more quickly.
Examples (these problems concern trespass to property):
Exercise: Identify the issue in the following facts. Answer: Is a physical invasion of property necessary for a trespass? Can noise constitute a trespass to property?
Bloom's taxonomy: Issue-spotting exercises help students with remember, understand, and apply. Because they require that students use knowledge, they are particularly good at helping them reinforce knowledge and create new connections in the brain to access that knowledge. They also require that students grasp the meaning and intent of the knowledge-understand.
C. Legal Reasoning Exercises
Some skills divide into component skills. Students need to practice these mini-skills to become proficient on the overall task. 123 Legal reasoning divides into five mini-skills: 1) rule-based reasoning (deductive reasoning), 2) analogical reasoning, 3) distinguishing cases, 4) synthesis (inductive reasoning), and 5) policy-based reasoning. Students need to do many exercises in all five types of legal reasoning to become competent legal problem solvers.
One way to help students understand the five types of legal reasoning is to require them to identify the type or types of legal reasoning a judge is using when they read a case. The students should do so in detail, for example, showing how the reasoning by analogy works. They should also evaluate whether the judge used the legal reasoning technique convincingly.
Other examples:
Problem: Label the following types of legal reasoning.
1. A contract requires an offer and an acceptance to be binding. In this case, the plaintiff's letter of July 15 was an offer, and the defendant's phone call on July 16 accepted that offer.
2. Smith held that someone who grabs a hat out of another person's hand can be liable for battery. In our case, the defendant grabbed a plate out of our client's hand, which is like grabbing a hat out of a person's hand. Therefore, the defendant should be liable for battery. 123 . Id. at 100-01. The authors added, "The advantage to practicing a component skill in isolation is that it allows students to focus their attention solely on the skill that needs work." Id. at 101.
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3. If this court adopts strict liability for defective products, it would make proving liability easier for plaintiffs.
Answers: 1. Rule-based reasoning or deductive reasoning, 2. Reasoning by analogy, 3. Reasoning by policy.
Problems: Identify the type of legal reasoning at each bolded letter.
In case I, an exotic animal lover kept a tiger on his property, being very careful to make sure it did not escape. The tiger escaped and bite a neighbor causing him to incur $500 in medical costs. The court held that the tiger owner was liable for the damages under strict liability on the ground that one who owns a wild animal that escapes and causes personal injury should be liable regardless of fault because the owner brought the wild animal into the neighborhood knowing it was dangerous. (A) In case II, a person owned a pit bull. The pit bull escaped even though the owner was very careful to keep it caged up, and it bite a neighbor causing her to incur $500 in hospital bills. The court held that the pit bull owner was strictly liable for the personal injuries because a pit bull is like a tiger. (B) In case III, grandma owned a sweet French poodle named Fluffy, which had never even growled at another person before the incident. When a loud helicopter flew overhead, Fluffy became frightened, causing him to bite a neighbor who incurred $500 in medical bills. The court held that Grandma was not liable for the neighbor's medical expenses on the grounds that an owner of a poodle, unlike the owner of a tiger or a pit bull, had no reason to know that Fluffy might bite someone and that someone who has no reason to know of a danger should not be held strictly liable and a French poodle is not like a pit bull or a tiger. (C) Based on cases I, II, and III: An owner of an animal that has reason to know that animal might be dangerous can be held strictly liable for personal injury caused by that animal. (D)
Answers: A. Reasoning by policy (the court didn't have a precedent on this issue so it was forced to make its decision based on policy), B.
Reasoning by analogy (a pit bull is like a tiger because it is a dangerous animal so the rule from case I applies to case II), C.
Reasoning by policy and distinguishing cases (a poodle is not like a tiger or a pit bull so the rule from cases I and II should not apply to case III), D. Inductive reasoning (rule synthesis; you are taking the holdings from the three cases and coming up with a broad rule that is consistent with all three cases).
Bloom's taxonomy: Requiring students to recognize the type of reasoning a judge is using helps develop understanding because the students must uncover the meaning and content of the material. It also involves analyze because students must be able to separate the parts of a case.
The following subsections contain exercises on each of the mini-skills of legal reasoning.
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Rule-Based Reasoning Exercises
Rule-based reasoning involves applying a rule (a statute, a case holding, or an administrative regulation) to a set of facts. Rulebased reasoning is a type of deductive reasoning: major premiseminor premise-conclusion.
All As are Bs, All Cs are As, Therefore, all Cs are Bs. Example:
Proof that a) the defendant's acts were outrageous, b) the defendant's acts were intentional, c) the defendant's acts caused, d) the plaintiff extreme emotional distress establishes intentional infliction of emotional harm. 
Application Exercises (Rule-Based Reasoning)
Application exercises are a type of rule-based reasoning. Application exercises present students a short factual scenario and require them to apply their legal knowledge to answer a question concerning the facts. In other words, they are mini problem-solving exercises.
Application exercises help students retain knowledge in their long-term memories because they involve recall. They are active exercises that require students to do more than just review or recognize material. 124 Consequently, students will retain the material much better than with other study methods. They also help students develop the ability to transfer knowledge to different situations. Finally, they help students develop their problemsolving skills by starting them out with simple problems.
Professors should employ application exercises with every unit in the course. As Professor Gibson has noted, Application is a huge step. People who comprehend information may not be able to decide when or how they should use it. It is one thing for a medical student who has just memorized the symptoms of Disease X to answer correctly if her supervisor asks, "Does this patient have Disease X?" It is another thing when the medical student has studied a hundred diseases and is able to answer correctly if Bloom's taxonomy: Application exercises involve the first three stages of Bloom's taxonomy-remember, understand, and apply. Because students must recall the law from their long-term memories, these exercises reinforce their knowledge. Applying the law to facts strengths understanding. Finally, application exercises provide practice in apply since they concern applying appropriate knowledge to new situations. 126 
Analogical Reasoning Exercises
Reasoning by analogy involves finding similarities, and it compares the specific to the specific. With legal reasoning by analogy, one argues that the facts of the precedent case are like the facts of the current case so that the rule of the precedent case should 126. "Students must develop and learn when and how to apply the skills and knowledge they learn." AMBROSE, supra note 9, at 5.
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Examples:
Exercise: Is the following case a convincing precedent for the new case?
Precedent: Bob Tatum is a professional boxer. He fights for the world title in Las Vegas against Tiger Ali. Tiger knocks Bob to the mat with a sharp left to the head. Bob is badly injured, and he sues Tiger for battery. Holding: Tiger has a defense to battery because Bob consented to being punched by participating in the boxing match.
New case: Kevin Miller is the catcher for the Toledo Mud Hens. While standing in the on-deck circle, he gets hit with a batted ball. Kevin is badly injured. Kevin wants to sue his teammate and his club for his injury.
Answer: Yes. It is a convincing precedent because the facts are very similar. Aboxer consents to a getting punched, a battery, by stepping into a boxing ring. Likewise, a baseball player consents to the usual dangers of playing baseball, which includes getting hit by a line drive when he steps on the field. The consent defense applies to both cases.
Exercise: Use the Tatum case to analyze the following facts.
Facts: Jerry is attending a baseball game with his family. While sitting in the stands, he gets hit with a line drive. Jerry is badly injured. Jerry wants to sue the batter and his club in tort.
Answer: Answering this question is much harder than answering the last one. In the first exercise, the substantial similarity between the facts of the two cases was obvious. Here, while there are important similarities, they are also material differences. The plaintiff was a spectator, not a participant. From a policy standpoint, the consent rule makes sense for athletes. Athletes get punched, tackled, and hit with flying objects as a part of the game. To allow recovery for every battery or negligence that occurs in an athletic contest would end most sports.
A good attorney could argue either side in this case. For the defendant, the attorney would argue that a spectator is like a participant because spectators also sometimes suffer injuries when they attend baseball games, and this is common knowledge. The plaintiff's attorney would argue that a spectator is not like a participant because the policy behind assuming consent for participants does not apply to spectators. 
Distinguishing Cases
In distinguishing cases, one argues that the facts of the precedent case are not like the facts of the present case so that the rule from the precedent case does not apply to the present case. 128 In other words, it is the opposite of analogical reasoning. As with analogical reasoning, it is a question of degree. Being able to see subtle differences, as is required with distinguishing cases, is a key skill in the ability to organize knowledge. 129 Examples:
Distinguish case A from case B. Bloom's taxonomy: Like analogical-reasoning exercises, distinguishing cases drill students in understanding and analysis.
Synthesis Exercises
Rule synthesis involves using holdings from several related cases to come up with a general rule. It is a type of inductive reasoning--going from the specific to the general. The law is like a jigsaw puzzle, and a lawyer must assemble the pieces. To synthesize a rule, you should look at the similarities among the facts of the precedent cases and the differences among the facts of those cases. You should also look at the reasoning behind the holdings.
Problem: Synthesize a rule from the following cases. Answer: A court will uphold a waiver of liability unless it is unconscionable. A waiver is unconscionable if there is a lack of bargaining power and the terms are unfair. The first thing to do to solve this problem is to determine how many factors are in the rule. In this case, there are two factors. Then, diagram the factors to see how the presence or absence of a factor affects the outcome. Finally, determine whether the terms are conjunctive or disjunctive.
Problem: How does the following case affect the rule you synthesized above? Facts: Janet goes to an attorney to have him draft a contract for the sale of property. Before the attorney will see her, he has her sign a waiver that frees him from all liability for negligence in handling her transaction. Most of the attorneys in the area do not require such a waiver. Janet losses $100,000 because the attorney made a serious mistake in drafting the contract. Held: Janet can recover from the attorney despite the waiver because attorneys cannot require clients to waive liability because they are professionals.
Answer: The new case does not affect the general rule at all because it concerns a different situation. The existing cases involved waiver under normal circumstances. The new case concerns waiver in cases involving professionals. Because professionals are usually held to a higher standard than average individuals, the rule for them does not apply to average individuals. Always be certain that the cases you are trying to synthesize go together.
Other types of synthesis exercises can also help students acquire synthesis skills. For example, a professor could assign students to write an essay on defamation using several sources, such as treatises and encyclopedias. Synthesis of multiple sources creates a generative effect because materials created by the learner are more easily remembered and used than materials produced by the teacher. 130 This is a good example of deep learning. Bloom's taxonomy: Synthesis exercises involve stage sixcreate-because they make students combine separate parts to create something new. To be able to do this requires understanding and analysis.
Policy-Based Reasoning
With policy-based reasoning, the lawyer argues that applying a particular rule to a case would create a precedent that is good for society. For example, in early products liability cases, lawyers argued for strict liability when a product injured a consumer because manufacturers could better spread the cost of injuries than consumers. One can also use policy-based reasoning with reasoning by analogy. For instance, one could argue that the policy behind the rule in the precedent case also applies to the present case so the rule from the precedent case should also apply to the present case.
Problem: The following exercise requires you to decide based on policy.
1. In the 1970s, X Corp. built a plant in a rural area. While the plant put out pollution, it didn't bother anyone because it was surrounded by farmland. Over the years, the area around the plant became more built-up. In 2008, developers built a subdivision with 1,000 expensive homes next to the plant. When the new homeowners moved in, they discovered that smoke from the plant "smelled funny." The homeowners want the plant to eliminate the smell or shut down. It would cost ten million dollars to eliminate the smell. Assume the plant complies with all laws and there is no danger to health. Argue both sides-that the plant should eliminate the smell or be shut down and it shouldn't be required to do anything. (The builder of the homes has gone bankrupt.) Is there a compromise?
Answer: The plant owners would argue that they were there first and that the subdivision came to the problem. In any case, they are not doing anything to endanger health. The property owners would argue that the pollution is affecting their enjoyment of the property and that personal uses are more important than industrial ones. Homeowners need places to live. A compromise would be if the property owners each paid the plant owners ten thousand dollars to eliminate the smell. While at first, this might seem unfair, the facts said the homes were expensive. Ten thousand dollars each is probably not much when compared to the value of the homes.
Policy Application Exercises: For the following exercises, decide whether strict liability should be, might be, or should not be applied based by the policies behind strict liability. There does not have to be a case on any of these issues; I just want your opinion based on the policies. Note that doing these exercises are like doing exercises on reasoning by analogy or distinguishing cases. Here, the analogical reasoning is that the policy behind the precedent case is like the policy behind the new case, so the rule from the precedent case applies
